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A Guide to the Laws and Treaties of the United States for
Protecting Migratory Birds

A fairly large number of international treaties and domestic laws have been enacted that provide
protection for migratory birds. To help put the legal authorities into perspective, we have
categorized them as primary and secondary authorities. Primary authorities are international
conventions and major domestic laws that focus primarily on migratory birds and their habitats.
Secondary authorities are broad-based domestic environmental laws that provide ancillary but
significant benefits to migratory birds and their habitats.

Primary Federal Authorities for Migratory Birds

For purposes of discussion, it is helpful to group the primary authorities of the United States for
migratory birds into those that protect bird populations (primarily) and those that protect bird
habitats.

Protecting Bird Populations: Federal Laws

Table of Contents

Lacey Act
Weeks-McLean Law

Migratory Bird Treaty Act
Endangered Species Act
Other International Treaties
Other Domestic Laws

Lacey Act

By the late 1800s, the hunting and shipment of birds for the commercial market (to embellish the
platters of elegant restaurants) and the plume trade (to provide feathers to adorn lady's fancy hats)
had taken their toll on many bird species. Passenger pigeons, whose immense flocks had once
darkened the skies, were nearing extinction. Populations of the Eskimo curlew and other shorebirds
had been decimated. The snowy egret and other colonial-nesting wading birds had been reduced to
mere remnants of their historical populations. The Lacey Act (passed on May 25, 1900) prohibited
game taken illegally in one state to be shipped across state boundaries contrary to the laws of the
state where taken. The Lacey Act has become a very effective tool for enforcing the wildlife
protective laws of the States and the Federal government (a detailed synopsis is available).
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However, in the early years of the 20th century the Act was ineffective in stopping interstate
shipments, largely because of the huge profits enjoyed by the market hunters and the lack of officers
to enforce the law. These early failures of the Lacey Act led to passage of the Weeks-McLean Law.

Weeks-McLean Law

The Weeks-McLean Law (which became effective on March 4, 1913) was designed to stop
commercial market hunting and the illegal shipment of migratory birds from one state to another.
The Act boldly proclaimed that:

All wild geese, wild swans, brant, wild ducks, snipe, plover, woodcock, rail, wild pigeons, and all
other migratory game and insectivorous birds which in their northern and southern migrations pass
through or do not remain permanently the entire year within the borders of any State or Territory,
shall hereafter be deemed to be within the custody and protection of the Government of the United
States, and shall not be destroyed or taken contrary to regulations hereinafter provided therefor.

The Weeks-McLean Law rested on weak constitutional grounds, having been passed as a rider to an
appropriation bill for the Department of Agriculture, and it was soon replaced by the Migratory Bird
Treaty Act of 1918.

Migratory Bird Treaty Act of 1918

Following close on the heels of the Lacey Act and the Weeks-McLean Law, the framers of the
Migratory Bird Treaty Act were determined to put an end to the commercial trade in birds and their
feathers that, by the early years of the 20th century, had wreaked havoc on the populations of many
native bird species.

The Migratory Bird Treaty Act decreed that all migratory birds and their parts (including eggs,
nests, and feathers) were fully protected.

The Migratory Bird Treaty Act is the domestic law that affirms, or implements, the United States'
commitment to four international conventions (with Canada, Japan, Mexico, and Russia) for the
protection of a shared migratory bird resource. Each of the conventions protect selected species of
birds that are common to both countries (i.e., they occur in both countries at some point during their
annual life cycle). A List of Migratory Birds protected by the Migratory Bird Treaty Act is
available.

For those desiring additional information on the Migratory Bird Treaty Act, a detailed synopsis is
available. That section of the United States Code pertaining to the Migratory Bird Treaty Act can
also be accessed.
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Endangered Species Act of 1973

The relevance of this landmark legislation to migratory bird conservation needs little elaboration.
For the curious, you can access the full text of the Endangered Species Act on-line. For the less
curious but still interested, a detailed synopsis is available. For a full list of birds protected by the
Endangered Species Act in the U.S., first click here then click on the bird icon that appears at the
top of the screen. A checklist of the species protected by both the Endangered Species Act and the
Migratory Bird Treaty Act is posted at List of Migratory Birds.

The Endangered Species Act is also the domestic law that confirms, or implements, the United
States' commitment to two international treaties that contain important provisions for the protection
of migratory birds:

o CITES (the Convention on International Trade in Endangered Species of Wild Fauna and
Flora)

e Pan American Convention (the Convention on Nature Protection and Wildlife Preservation
in the Western Hemisphere).

CITES (the Convention on International Trade in Endangered Species of Wild Fauna and Flora)

A detailed synopsis of the CITES convention is available. A checklist of the species covered by
both the CITES and the Migratory Bird Treaty Act is posted at List of Migratory Birds.

Other International Treaties

In additional to the conventions implemented by the Migratory Bird Treaty Act and the Endangered
Species Act, the United States is party to two other international treaties that afford special
protection to migratory birds.

Ramsar Convention (Convention on Wetlands of International Importance Especially as
Waterfowl Habitats; 1.L.M. 11:963-976; September 1972) -- This Convention was adopted in
Ramsar, Iran, on February 3, 1971, and opened for signature at UNESCO headquarters on July 12,
1972. On December 21, 1975, the Convention entered into force after the required signatures of
seven countries. The United States Senate consented to ratification of the Convention on October 9,
1986, and the President signed instruments of ratification on November 10, 1986.

The Convention maintains a list of wetlands of international importance and works to encourage the
wise use of all wetlands in order to preserve the ecological characteristics from which wetland
values derive. The Convention is self-implementing, with the U.S. Fish and Wildlife Service
serving as the U.S. administrative authority for the Convention, in consultation with the Department
of State. As of the Seventh Meeting of the Conference of the Parties, held in Costa Rica in May,
1999, there were 117 contracting parties.
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Antarctic Treaty (Agreed Measures for the Conservation of Antarctic Fauna and Flora) -- These measures,
adopted by the Third Antarctic Treaty Consultative Meeting in 1959, are designed to protect the native
birds, mammals, and plants of the Antarctic.

Public Law 95-541 of October 28, 1978 (92 Stat. 2048) implements the measures by prohibiting,
among other acts, the taking, importing and transporting of birds and mammals native to the
Antarctic without a permit by persons subject to the jurisdiction of the United States, and the
importing and exporting of such animals into or out of the United States.

Other Domestic Laws

o Bald Eagle Protection Act

o Waterfowl Depredations Prevention Act
e Fish and Wildlife Conservation Act

e Wild Bird Conservation Act

Protecting Bird Habitats: Federal Laws

Duck Stamp Act

Wetlands Loan Act

Emergency Wetlands Resources Act
Migratory Bird Conservation Act

North American Wetlands Conservation Act

Duck Stamp Act

Formally known as the Migratory Bird Hunting and Conservation Stamp Act (passed in 1934), it
provides a mechanism for generating money for the acquisition and protection of important
migratory bird habitats. The habitat protection authorities of this Act have been significantly
modified and strengthened in recent years by provisions of the Wetlands Loan Act (1961) and the
Emergency Wetlands Resources Act (1986).

Last Revised: 05/21/2002
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Federal Endangered Species Act

Passed in 1973 and reauthorized in 1988, the Endangered Species Act (ESA) regulates a wide range
of activities affecting plants and animals designated as endangered or threatened. By definition,
endangered species is an animal or plant listed by regulation as being in danger of extinction. A
threatened species is any animal or plant that is likely to become endangered within the foreseeable
future. A species must be listed in the Federal Register as endangered or threatened for the provisions

of the act to apply.
The Act prohibits the following activities involving endangered species:

e Importing into or exporting from the United States.

e Taking (includes harassing, harming, pursuing, hunting, shooting, wounding,
trapping, killing, capturing, or collecting) within the United States and its territorial
seas.

e Taking on the high seas.

e Possessing, selling, delivering, carrying, transporting, or shipping any such species
unlawfully taken within the United States or on the high seas.

o Delivering, receiving, carrying, transporting, or shipping in interstate or foreign
commerce in the course of a commercial activity.

e Selling or offering for sale in interstate or foreign commerce.

The Act also provides for:

e Protection of critical habitat (habitat required for the survival and recovery of the
species).

e Creation of a recovery plan for each listed species.

Prohibitions apply to endangered species, their parts, and products. Most of these restrictions also
apply to species listed as threatened unless the species qualifies for an exception. The Act also
requires that wildlife be imported or exported through designated ports and that special declarations be
filed. If the value of wildlife imported and/or exported is $25,000 per year or more, importers and

exporters must be licensed.

Exceptions
Permits may be granted for scientific or propagation purposes or for economic hardship situations

involving endangered or threatened species.
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Penalties
Violators of the Endangered Species Act are subject to fines of up to $100,000 and one year's
imprisonment. Organizations found in violation may be fined up to $200,000. Fish, wildlife, plants, and

vehicles and equipment used in violations may be subject to forfeiture.

Rewards
Individuals providing information leading to a civil penalty or criminal conviction may be eligible for

cash rewards.
The Endangered Species Act provides for listing plant and animal species into the following
catagories:
Listed Endangered Species
Listed Threatened Species
Proposed Endangered Species
Proposed Threatened Species
Candidate Species (Category 1 - awaiting listing)

DL

Delisted Species (Species removed from endangered or threatened list)

Removed from list due to extinction
Removed from list due to taxonomic change

Removed from list because of abundance
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State of Texas Threatened and Endangered Species
Regulations

Animals
In 1973 the Texas legislature authorized the Texas Parks and Wildlife Department to establish
a list of endangered animals in the state. Endangered species are those species which the
Executive Director of the Texas Parks and Wildlife Department has named as being
"threatened with statewide extinction". Threatened species are those species which the
TPW Commission has determined are likely to become endangered in the future. Laws and
regulations pertaining to endangered or threatened animal species are contained in Chapters
67 and 68 of the Texas Parks and Wildlife (TPW) Code and Sections 65.171 - 65.176 of Title
31 of the Texas Administrative Code (T.A.C.).

Plants
In 1988 the Texas legislature authorized the Department to establish a list of threatened and
endangered plant species for the state. An endangered plant is one that is "in danger of
extinction throughout all or a significant portion of its range". A threatened plant is one which
is likely to become endangered within the foreseeable future. Laws and regulations pertaining
to endangered or threatened plant species are contained in Chapter 88 of the TPW Code and

Sections 69.01 - 69.9 of the T.A.C.

Regulations
TPWD regulations prohibit the taking, possession, transportation, or sale of any of the animal
species designated by state law as endangered or threatened without the issuance of a
permit. State laws and regulations prohibit commerce in threatened and endangered plants
and the collection of listed plant species from public land without a permit issued by TPWD.
In addition, some species listed as threatened or endangered under state law are also listed
under federal regulations. These animals are provided additional protection by the U.S. Fish

and Wildlife Service.

Listing and Recovery
Listing and recovery of endangered species in Texas is coordinated by the Wildlife Division.
The Department's Wildlife Permitting Section is responsible for the issuance of permits for the

handling of listed species.
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PARKS AND WILDLIFE CODE
CHAPTER 67. NONGAME SPECIES

Sec. 67.001. DEFINITION. In this chapter, "nongame" means
those species of vertebrate and invertebrate wildlife indigenous to
Texas that are not classified as game animals, game birds, game
fish, fur-bearing animals, endangered species, alligators, marine
penaeid shrimp, or oysters.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 63, eff.
Sept. 1, 1985; Acts 1997, 75th Leg., ch. 863, Sec. 7, eff. Sept. 1,
1997; Acts 1997, 75th Leg., ch. 1256, Sec. 109, eff. Sept. 1, 1997.

Sec. 67.0011. EXEMPTION OF CRAYFISH. This chapter does not
apply to crayfish, other than in public water.

Added by Acts 1981, 67th Leg., p. 399, ch. 161, Sec. 4, eff. May 20,
1981.

Sec. 67.002. MANAGEMENT OF NONGAME SPECIES. (a) The
department shall develop and administer management programs to
insure the continued ability of nongame species of fish and
wildlife to perpetuate themselves successfully.

(b) In managing nongame species of fish and wildlife, the
department may:

(1) disseminate information pertaining to nongame
species conservation, management, and values;

(2) conduct scientific investigation and survey of
nongame species for better protection and conservation;

(3) propagate, distribute, protect, and restore
nongame species;

(4) research and manage nongame species;
(5) develop habitats for nongame species; and
(6) acquire habitats for nongame species.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 04, eff.
Sept. 1, 1985.

Sec. ©67.003. CONTINUING SCIENTIFIC INVESTIGATIONS. The
department shall conduct ongoing investigations of nongame fish and
wildlife to develop information on populations, distribution,
habitat needs, limiting factors, and any other biological or
ecological data to determine appropriate management and regulatory
information.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. ©67.004. ISSUANCE OF REGULATIONS. (a) The commission by
regulation shall establish any limits on the taking, possession,
propagation, transportation, importation, exportation, sale, or
offering for sale of nongame fish or wildlife that the department
considers necessary to manage the species.

(b) The regulations shall state the name of the species or
subspecies, by common and scientific name, that the department
determines to be in need of management under this chapter.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1997, 75th Leg., ch. 1256, Sec. 110, eff. Sept. 1,
1997.

Sec. 67.0041. REGULATIONS AND PERMITS. (a) The department
may 1issue permits for the taking, possession, propagation,
transportation, sale, importation, or exportation of a nongame
species of fish or wildlife if necessary to properly manage that
species.

(b) The department may charge a fee for a permit issued
under this section. The fee shall be set by the commission.

Added by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 65, eff. Sept.
1, 1985. Amended by Acts 1997, 75th Leg., ch. 1256, Sec. 111, eff.
Sept. 1, 1997.

Sec. 67.005. PENALTY. (a) A person who violates a
regulation of the commission issued under this chapter commits an
offense that is a Class C Parks and Wildlife Code misdemeanor.

(b) A person who violates a regulation of the commission
issued under this chapter and who has been convicted on one previous
occasion of a violation of a commission regulation under this
chapter commits an offense that is a Class B Parks and Wildlife Code
misdemeanor.

(c) A person who violates a regulation of the commission
issued under this chapter and who has been convicted on two or more
previous occasions of a violation of commission regulations under
this chapter commits an offense that is a Class A Parks and Wildlife
Code misdemeanor.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

1
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Amended by Acts 1985, 69th Leg., ch. 267, art. 3, Sec. 77, eff.
Sept. 1, 1985.
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PARKS AND WILDLTIFE CODE
CHAPTER 68. ENDANGERED SPECIES
Sec. 68.001. DEFINITIONS. In this chapter:

(1) "Fish or wildlife" means any wild mammal, aquatic
animal, wild bird, amphibian, reptile, mollusk, or crustacean, or
any part, product, egg, or offspring, of any of these, dead or
alive.

(2) "Management" means:

(A) the collection and application of biological
information for the purpose of increasing the number of individuals
within species or populations of fish or wildlife up to the optimum
carrying capacity of their habitat and maintaining these numbers;

(B) the entire range of activities constituting a
full scientific research program, including census studies, law
enforcement, habitat acquisition and improvement, and education;
and

(C) when and where appropriate, the protection of
and regulation of the taking of fish and wildlife species and
populations.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Sec. 68.002. ENDANGERED SPECIES. Species of fish or wildlife
indigenous to Texas are endangered if listed on:

(1) the United States List of Endangered Native Fish and
Wildlife; or

(2) the 1list of fish or wildlife threatened with
statewide extinction as filed by the director of the department.
Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Amended by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 66, eff.
Sept. 1, 1985.

Sec. 68.003. STATEWIDE EXTINCTION LIST. (a) The director
shall file with the secretary of state a list of fish or wildlife

threatened with statewide extinction.

Page -1 -
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(b) Fish or wildlife may be classified by the director as
threatened with statewide extinction if the department finds that
the continued existence of the fish or wildlife is endangered due
to:

(1) the destruction, drastic modification, or severe

curtailment of its habitat;

(2) its overutilization for commercial or sporting
purposes;

(3) disease or predation; or

(4) other natural or man-made factors.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Sec. 68.004. AMENDMENTS TO LIST BY DIRECTOR. (a) If the list
of endangered native species issued by the United States 1is

modified, the director shall file an order with the secretary of

state accepting the modification. The order is effective
immediately.
(b) The director may amend the list of species threatened

with statewide extinction by filing an order with the secretary of
state. The order is effective on filing.

(c) The director shall give notice of the intention to file a
modification order under Subsection (b) of this section at least 60
days before the order is filed. The notice must contain the
contents of the proposed order.

(d) If a reclassification petition is filed during the 60-day
notice period required by Subsection (c) of this section, the order
may not be filed until the conclusion of the proceeding on
reclassification.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 67, eff.

Sept. 1, 1985.
Sec. 68.005. PETITION OF RECLASSIFICATION. (a) Three or more

persons may petition the department to add or delete species of

Page -2 -
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fish or wildlife from the statewide extinction list.

(b) The petition must present substantial evidence for the
addition or deletion.

(c) If fewer than 50 people Jjoin 1in the petition, the
department may refuse to review the classification list, but if 50
or more persons Jjoin in the petition, the department shall conduct
a hearing to review the classification list. The hearing shall be
open to the public, and notice of the hearing shall be given in at
least three major newspapers of general circulation in the state at
least one week before the date of the hearing.

(d) Based on the findings at the hearing, the department may
file an order with the secretary of state altering the list of fish
or wildlife threatened with statewide extinction. The order takes
effect on filing.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.006. PERMIT FOR TAKING ENDANGERED SPECIES. The
provisions of Subchapter C, Chapter 43, of this code are applicable
to all fish or wildlife classified as endangered, and it is a
violation of this chapter to possess, take, or transport endangered
fish or wildlife for zoological gardens or scientific purposes or
to take or transport endangered fish or wildlife from their natural
habitat for propagation for commercial purposes without the permit
required by Section 43.022 of this code.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1987, 70th Leg., ch. 607, Sec. 2, eff. Sept. 1,
1987.

Sec. 68.007. PROPAGATION PERMIT REQUIRED. No person may
possess endangered fish or wildlife for the purpose of propagating
them for sale unless he has first acquired a commercial propagation
permit issued by the department under this chapter.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.008. ORIGINAL PROPAGATION PERMIT. (a) A person may

Page -3 -
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apply for an original propagation permit by submitting an
application containing information or statements as required by the
department and by submitting an original propagation permit fee of
$300 or an amount set by the commission, whichever amount is more.

(b) The department shall issue the permit if it determines
that the applicant has complied with Subsection (a) of this
section, that the initial breeding stock was acquired under a
permit issued under Section 43.022 of this code or was otherwise
legally acquired, and that the applicant has not violated the laws
of the United States, this state, or another state with respect to
the acquisition of breeding stock.

(c) An original propagation permit must contain a description
of endangered fish and wildlife authorized to be possessed under
the permit.

(d) An original propagation permit is valid for one year from
the date of its issuance.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1985, 69th Leg., ch. 267, art. 2, Sec. 62, eff.
Sept. 1, 1985.

Sec. 68.009. RENEWAL PROPAGATION PERMIT. (a) A person holding
an original propagation permit or a renewal propagation permit is
entitled to receive from the department a renewal propagation
permit on application to the department and on the payment of a
renewal propagation permit fee of $550 or an amount set Dby the
commission, whichever amount is more, if the application and fee
are received by the department during the period beginning 10 days
before the expiration date of the outstanding permit and extending
through the expiration date of the permit.

(b) A renewal propagation permit is wvalid for a period of
three years beginning on the date of its issuance.

(c) The department may refuse to renew any permit if it

determines that it would be in the best interest of the species of

Page -4 -
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fish or wildlife described in the permit.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1985, 69th Leg., ch. 267, art. 2, Sec. 63, eff.
Sept. 1, 1985.

Sec. 68.010. REPORTS BY PERMITTEE. A person holding a
commercial propagation permit shall send to the department
annually:

(1) a written evaluation by a veterinarian licensed to
practice 1in this state of the physical conditions of the
propagation facilities and the conditions of the fish or wildlife
held under the permit; and

(2) a written report on forms prepared by the department
relating to propagation activities during the previous year.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.011. REFUSAL OR CANCELLATION OF PERMIT. (a) If, on
the basis of the reports required by Section 68.010 of this code or
an investigation or inspection by an authorized employee of the
department, the department finds that a permit holder is improperly
caring for or handling the fish or wildlife held under the permit,
the department shall give written notice of the objectionable
actions or conditions to the permit holder.

(b) If the department finds that the improper caring for or
handling of the fish or wildlife is detrimental to the fish or
wildlife and immediate protection is needed, the department may
seize the fish or wildlife and authorize proper care pending the
correction of the improper conditions or actions.

Acts 1975, 64th lLeg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.012. APPEAL. (a) A person aggrieved by the action of
the department in refusing to grant or renew a commercial
propagation permit or in cancelling a permit may appeal within 20
days of the final action of the department to a district court of

Travis County or the county of his residence.
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(b) The appeal shall be by trial de novo as are appeals from
the justice court to the county court.
Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Sec. 68.013. DISPOSITION OF FISH OR WILDLIFE. A person who
ceases to hold a commercial propagation permit under this chapter
shall dispose of endangered fish or wildlife held after the
expiration or cancellation of the permit in the manner required by
the department.
Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Sec. 68.014. REGULATIONS. The department shall make
regulations necessary to administer the provisions of this chapter
and to attain its objectives, including regulations to govern:
(1) permit application forms, fees, and procedures;
(2) hearing procedures;
(3) procedures for identifying endangered fish and
wildlife or goods made from endangered fish or wildlife which may

be possessed, propagated, or sold under this chapter;

(4) publication and distribution of lists of species and
subspecies of endangered fish or wildlife and their products; and
(5) limitations on the capture, trapping, taking, or

killing, or attempting to capture, trap, take, or kill, and the
possession, transportation, exportation, sale, and offering for
sale of endangered species.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.
Amended by Acts 1997, 75th Leg., ch. 1256, Sec. 112, eff. Sept. 1,
1997.

Sec. 68.015. PROHIBITED ACTS. (a) No person may capture,
trap, take, or kill, or attempt to capture, trap, take, or kill,
endangered fish or wildlife.

(b) No person may possess, sell, distribute, or offer or
advertise for sale endangered fish or wildlife unless the fish or

wildlife have Dbeen lawfully born and raised in captivity for
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commercial purposes under the provisions of this chapter.

(c) No person may possess, sell, distribute, or offer or
advertise for sale any goods made from endangered fish or wildlife
unless:

(1) the goods were made from fish or wildlife that were
born and raised in captivity for commercial purposes under the
provisions of this chapter; or

(2) the goods were made from fish or wildlife lawfully
taken in another state and the person presents documented evidence
to the department to substantiate that fact.

(d) No person may sell, advertise, or offer for sale any
species of fish or wildlife not classified as endangered under the
name of any endangered fish or wildlife.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Amended by Acts 1981, 67th Leg., p. 3135, ch. 825, Sec. 1, eff.
June 17, 1981; Acts 1987, 70th Leg., ch. 607, Sec. 3, eff. Sept.
1, 1987; Acts 1997, 75th Leg., ch. 1256, Sec. 112, eff. Sept. 1,
1997.

Sec. 68.016. SOLD SPECIES TO BE TAGGED. No person may sell
endangered fish or wildlife or goods made from endangered fish or
wildlife unless the fish or wildlife or goods are tagged or labeled
in a manner to indicate compliance with Section 68.015(a) and (b)
of this code.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.017. SEIZURE OF FISH OR WILDLIFE. (a) A peace officer
who has arrested a person for a violation of this chapter may seize
fish or wildlife or goods made from fish or wildlife taken,
possessed, or made in violation of this chapter.

(b) Property taken under this section shall be delivered to
the department for holding pending disposition of the court
proceedings. If the court determines that the property was taken,

possessed, or made in violation of the provisions of this chapter,
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the department may dispose of the property under its regulations.
The costs of the department in holding seized fish or wildlife
during the pendency of the proceedings may, in appropriate cases,
be assessed against the defendant.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.018. DISPOSITION OF FUNDS; APPROPRIATIONS. All
revenue received under this chapter shall be deposited in the state
treasury to the credit of the special nongame and endangered
species conservation account.

Acts 1975, 64th lLeg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Amended by Acts 1985, 69th Leg., ch. 267, art. 1, Sec. 68, eff.
Sept. 1, 1985; Acts 1993, 73rd Leg., ch. 679, Sec. 45, eff. Sept.
1, 1993.

Sec. 68.019. APPLICABILITY OF CHAPTER. All species and
subspecies of wildlife classified as endangered are governed by
this chapter to the exclusion of other regulatory and licensing
laws.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Sec. 68.020. EXCEPTIONS. (a) This chapter does not apply to:
(1) coyotes (prairie wolves);
(2) cougars;

(3) bobcats;

(4) prairie dogs; or
(5) red foxes.
(b) This chapter does not apply to the possession of mounted

or preserved endangered fish or wildlife acquired before August 31,
1973, by public or private nonprofit educational, zoological, or
research institutions. The department may require an institution
to furnish a 1list of mounted or preserved fish or wildlife
possessed and proof of the time of acguisition.

Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Amended by Acts 1987, 70th Leg., ch. 607, Sec. 4, eff. Sept. 1,
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1987.

Sec. 68.021. PENALTY. (a) A person who violates any provision
of this chapter commits an offense that is a Class C Parks and
Wildlife Code misdemeanor.

(b) A person who violates any provision of this chapter and
who has been convicted on one previous occasion of a violation of
this chapter commits an offense that is a Class B Parks and
Wildlife Code misdemeanor.

(c) A person who violates any provision of this chapter and
who has been convicted on two or more previous occasions of a
violation of this chapter commits an offense that is a Class A
Parks and Wildlife Code misdemeanor.

(d) A violation of a regulation of the department issued
under the authority of this chapter is a violation of this chapter.
Acts 1975, 64th Leg., p. 1405, ch. 545, Sec. 1, eff. Sept. 1, 1975.

Amended by Acts 1985, 69th Leg., ch. 267, art. 3, Sec. 78, eff.

Sept. 1, 1985.
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PARKS AND WILDLTIFE CODE
SUBTITLE G. PLANTS
CHAPTER 88. ENDANGERED PLANTS

Sec. 88.001. DEFINITIONS. In this chapter:

(1) "Endangered plant" means a species of plant life
that is in danger of extinction throughout all or a significant
portion of its range.

(2) "Threatened plant" means a species of plant life
that 1is 1likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its
range.

(3) "Protected plant" means a species of plant life that
the director determines is of historical or cultural value to the
state or the area in which it is found.

(4) "Native plant" means any tree, shrub, herb, grass,
forb, legume, fern, fern ally, or wildflower that is indigenous to
the state and that is growing on public or private land.

(5) "Public land" means land that is owned by the state
or a local governmental entity.

(6) "Take" means to collect, pick, cut, dig up, or
remove.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.002. ENDANGERED, THREATENED, OR PROTECTED NATIVE
PLANTS. Species of native plants are endangered, threatened, or
protected if listed as such on:

(1) the United States List of Endangered Plant Species
as in effect on the effective date of this Act (50 C.F.R. Part 17);

or

(2) the list of endangered, threatened, or protected
native plants as filed by the director of the department.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
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1, 1981.

Sec. 88.003. STATEWIDE LIST. The director shall file with the
secretary of state a list of endangered, threatened, or protected
native plants.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.004. AMENDMENT TO LIST. (a) If the list of endangered
or threatened plants issued by the United States is modified, the
director shall file an order with the secretary of state accepting
the modification unless the director finds that the plant does not
occur in this state. The order is effective immediately.

(b) The director may amend the 1list of endangered,
threatened, or protected native plants by filing a modification
order with the secretary of state. The order 1is effective on
filing.

(c) The director shall give public notice of the intention to
file a modification order under Subsection (b) of this section at
least 60 days before the order is filed. The notice must contain
the contents of the proposed order.

(d) The director shall hold a public hearing at least 30 days
before the modification order authorized by Subsection (b) of this
section is filed.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.005. PERMIT. The department shall issue a permit to a
qualified person to take endangered, threatened, or protected
plants or parts thereof from public land for the purpose of
propagation, education, or scientific studies.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.
Sec. 88.006. REGULATIONS. The department shall adopt

regulations to administer the provisions of this chapter, including
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regulations to provide for:

(1) permit application forms, fees, and procedures;

(2) hearing procedures;

(3) procedures for identifying endangered, threatened,
or protected plants; and

(4) publication and distribution of lists of endangered,
threatened, or protected plants.
Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.007. ACTIVITIES BY THE DEPARTMENT. (a) The department
may conduct biological research and field investigations to help
determine the classification of native plants.

(b) The department may collect and disseminate information
about the conservation of native plants and their habitats.

(c) The department may take an endangered, threatened, or
protected plant from public land without a permit for the purpose
of conservation, education, or scientific studies.

(d) The department shall distribute pictures and other
information concerning endangered, threatened, or protected plants
to law enforcement agencies and the public as the department
determines necessary for educational purposes.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981. Amended by Acts 1985, 69th Leg., ch. 426, Sec. 1, eff.
Sept. 1, 1985.

Sec. 88.008. PROHIBITED ACTS. (a) Except as otherwise
provided by this chapter, no person may take for commercial sale,
possess for commercial sale, or sell all or part of an endangered,
threatened, or protected plant from public land.

(b) No contract or common carrier may transport or receive
for shipment all or part of an endangered, threatened, or protected
native plant taken from public land.

(c) No person may take for commercial sale, possess for
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commercial sale, transport for commercial sale, or sell all or part
of an endangered, threatened, or protected plant from private land
unless the person possesses a permit issued under Section 88.0081
of this code and each plant is tagged as provided by Section
88.0081 of this code.

(d) No person may hire or pay another person to take for
commercial sale, possess for commercial sale, transport for
commercial sale, or sell all or part of an endangered, threatened,
or protected plant from private land unless both persons possess a
permit issued under Section 88.0081 of this code.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981. Amended by Acts 1985, 69th Leg., ch. 426, Sec. 2, eff.
Sept. 1, 1985.

Sec. 88.0081. PERMIT FOR TAKING PLANTS FROM PRIVATE LAND. (a)
A person who takes, possesses, or transports for commercial sale or
sells an endangered, threatened, or protected plant from private
land, or who hires or pays another to perform those activities,
shall possess a permit issued by the department. The permit must
specify the land from which the taking is permissible, have
attached a copy of the landowner's consent, and contain any other
information required by the department.

(b) A person applying for a permit under this section must
submit to the department:

(1) a copy of the written consent of the landowner from
whose land the plant will be taken; and

(2) a permit fee set by the commission in an amount
reasonable to defray administrative costs.

(c) In addition to the permit required by this section, a
person taking endangered, threatened, or protected plants from
private land shall attach to each plant at the time of taking a tag
issued to the person by the department. The fee for each tag is

$l.
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(d) No person may remove the tag from the plant until the
plant has been transplanted into its ultimate site for landscaping
or Dbeautification purposes. Only the wultimate owner or a
department employee may remove the tag.

(e) The commission shall adopt rules specifying the form and
information required for permits and tags issued under this
section.

(f) The department shall waive the tagging fee if it
determines the plants were planted and cultivated for the express
purpose of being harvested for commercial purposes.

Added by Acts 1985, 69th Leg., ch. 426, Sec. 3, eff. Sept. 1, 1985.

Sec. 88.009. EXCEPTIONS. (a) This chapter does not apply to
the taking, possession, or sale of endangered, threatened, or
protected plants if the taking, possession, or sale is incidental
to:

(1) the possession or sale of the real property on which

the plant is growing;

(2) the possession or acquisition of easements or leases
on which the plant is growing; or
(3) the harvest or sale of an agricultural crop if the

endangered, threatened, or protected plant grows among that crop.
(b) This chapter does not apply to the possession,

transportation, or sale of an endangered, threatened, or protected
plant if:

(1) the plant originates in another state; and

(2) the person possessing, transporting, or selling the
plant complies with the terms of any required federal permit or
with the terms of a state permit required by the laws of the
originating state.
Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.010. INSPECTIONS. A person authorized to enforce this
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chapter may detain for inspection and inspect a vehicle, package,
crate, or other container if the person has probable cause to
believe it contains a plant in violation of this chapter.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981.

Sec. 88.011. PENALTIES. (a) Except as otherwise provided by
this section, a person who violates any provision of this chapter
commits an offense that is a Class C Parks and Wildlife Code
misdemeanor.

(b) TIf it is shown at the trial of the defendant that he has
been convicted within the preceding 36 months of a wviolation of
this chapter, on conviction he shall be punished for a Class B
Parks and Wildlife Code misdemeanor.

(c) TIf it is shown at the trial of the defendant that he has
been convicted two or more times within the preceding 60 months of
a violation of this chapter, on conviction he shall be punished for
a Class A Parks and Wildlife Code misdemeanor.

(d) A person who hires or pays another person to take,
possess, or transport for commercial sale or sell an endangered,
threatened, or protected plant in violation of Subsection (d) of
Section 88.008 of this code commits an offense. An offense under
this section is a Class B Parks and Wildlife Code misdemeanor.

(e) Each endangered, threatened, or protected plant taken,

possessed, transported, or sold in violation of this chapter
constitutes a separate offense.
Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.
1, 1981. Amended by Acts 1985, 69th Leg., ch. 267, art. 3, Sec.
108, eff. Sept. 1, 1985; Acts 1985, 69th Leg., ch. 426, Sec. 4,
eff. Sept. 1, 1985; Acts 1991, 72nd Leg., ch. 16, Sec. 15.04, eff.
Aug. 26, 1991.

Sec. 88.012. INJUNCTION AGAINST GOVERNMENTAL VIOLATOR. A

state or local governmental agency that violates or threatens to
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violate a provision of this chapter is subject to a civil suit for

injunctive relief. The suit shall be brought in the name of the

State of Texas.

Added by Acts 1981, 67th Leg., p. 2461, ch. 637, Sec. 1, eff. Sept.

1, 1981.
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Texas Administrative Code

TITLE 31 NATURAL RESOURCES AND CONSERVATION
PART 2 TEXAS PARKS AND WILDLIFE DEPARTMENT
CHAPTER 65 WILDLIFE
SUBCHAPTER G THREATENED AND ENDANGERED NONGAME SPECIES

Rules

865.171  General Provisions
865.172 Exceptions
865.173  Special Provisions
865.174 Permanent Identification
865.175 Threatened Species
865.176  Violations and Penalties

RULE §65.171 General Provisions

(a) The provisions of this subchapter apply to any species of wildlife listed in this state as
threatened or endangered, living or dead, including parts.
(b) Except as otherwise provided in this subchapter or Parks and Wildlife Code, Chapters 67 or
68, no person may:

(1) take, possess, propagate, transport, export, sell or offer for sale, or ship any species of fish
or wildlife listed by the department as endangered; or

(2) take, possess, propagate, transport, import, export, sell, or offer for sale any species of fish
or wildlife listed in this subchapter as threatened.

(3) sell or propagate for sale any species of fish or wildlife listed by the department as
endangered, unless that person also possesses an endangered species propagation permit.
(c) Any person may possess, transport, import, export, sell, or offer for sale goods made from
fish or wildlife listed in this subchapter as threatened, provided the person possesses:

(1) a copy of an out-of-state permit authorizing the possession of the specimens in the state of
origin, valid at the time the specimen enters Texas;

(2) a bill of sale identifying the source of the specimen; or

(3) a notarized affidavit stating the source of the specimen and that the specimen(s) was legally
obtained.
(d) Any person may possess or transport lawfully obtained live, mounted, or preserved
specimens of threatened or endangered species, including specimens acquired in another state,
provided the person complies with the provisions of subsection (c)(1)-(3) of this section.

Source Note: The provisions of this §65.171 adopted to be effective November 16, 2000, 25
TexReg 11289
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http://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=31&pt=2&ch=65&rl=175
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RULE 865.172 Exceptions

(a) Any person may transport threatened or endangered species to the nearest Department of
Health or medical facility if the species poses an immediate threat to human safety or welfare.
(b) An enrolled member of a Indian tribe recognized by the Bureau of Indian Affairs may
possess parts of birds listed as threatened or endangered, provided the person also possesses a
federal permit authorizing such possession.

Source Note: The provisions of this §65.172 adopted to be effective November 16, 2000, 25
TexReg 11289

RULE 8§65.173 Special Provisions

(a) No person may release a threatened or endangered species except as specifically provided by
the department in a letter of authorization issued prior to release.
(b) The department may issue a letter of authorization allowing the temporary possession of
threatened and endangered species for relocation purposes.
(1) Letters of authorization shall be issued only to competent persons experienced in the
biological sciences who are:
(A) employed by a governmental entity; or
(B) engaged in paid environmental consultancy regarding the activities for which the letter of
authorization is sought.
(2) Letters of authorization shall be issued to named persons only.
(3) The activities authorized by a letter of authorization shall be performed only by the person
in whose name the letter of authorization is issued.
(4) All animals possessed under a letter of authorization shall be relocated and released as
quickly as possible without placing avoidable stress on the animals.
(5) All relocated animals shall be released to suitable habitat.
(6) A letter of authorization does not absolve any person from compliance with any other
applicable state or federal law.

Source Note: The provisions of this §65.173 adopted to be effective November 16, 2000, 25
TexReg 11289; amended to be effective October 28, 2002, 27 TexReg 10041

RULE §65.174 Permanent Identification
Every live mammal or turtle possessed under the provisions of this subchapter or the provisions

of Parks and Wildlife Code, Chapter 68, shall be marked with a unique four-digit alphanumeric
identifier by means of a permanent tag, tattoo, band, or passive inductive transponder (PIT) tag.
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RULE 865.175

Threatened Species

A threatened species is any species that the department has determined is likely to become
endangered in the future. The following species are hereby designated as threatened species:

Figure: 31 TAC §65.175

Mammals

Bat, Rafinesque’s Big-eared
Bat, Southern Yellow

Bat, Spotted

Bear, Black

Coati, White-nosed
Dolphin, Atlantic Spotted
Dolphin, Rough-toothed
Margay

Mouse, Palo Duro

Rat, Coues’ Rice

Rat, Texas Kangaroo
Whale, Dwarf Sperm
Whale, False Killer
Whale, Gervais’ Beaked
Whale, Goose-beaked
Whale, Killer

Whale, Short-finned Pilot
Whale, Pygmy Killer

Whale, Pygmy Sperm

Corynorhinus rafinesquii
Lasiurus ega

Euderma maculatum

Ursus americanus

Nasua narica

Stenella frontalis

Steno bredanensis

Felis wiedii (extirpated)
Peromyscus truei comanche
Oryzomys couesi
Dipodomys elator

Kogia simus

Pseudorca crassidens
Mesoplodon europaeus
Ziphius cavirostris
Orcinus orca

Globicephala macrorhynchus
Feresa attenuata

Kogia breviceps

Page 34 of 659



Birds

Becard, Rose-throated
Eagle, Bald

Egret, Reddish

Falcon, Arctic Peregrine
Hawk, Common Black-
Hawk, Gray

Hawk, White-tailed
Hawk, Zone-tailed

Ibis, White-faced

Kite, American Swallow-tailed
Owl, Ferruginous Pygmy-
Owl, Mexican Spotted
Parula, Tropical

Plover, Piping

Sparrow, Bachman’s
Sparrow, Botteri’s

Stork, Wood

Tern, Sooty

Tyrannulet, Northern Beardless-
Reptiles

Gecko, Reticulated

Lizard, Reticulate Collared

Pachyramphus aglaiae
Haliaeetus leucocephalus

Egretta rufescens

Falco peregrinus tundrius

Buteogallus anthracinus
Buteo nitidus

Buteo albicaudatus
Buteo albonotatus
Plegadis chihi

Elanoides forficatus
Glaucidium brasilianum
Strix occidentalis lucida
Parula pitiayumi
Charadrius melodus
Aimophila aestivalis
Aimophila botterii
Mycteria americana
Sterna fuscata

Camptostoma imberbe

Coleonyx reticulatus

Crotaphytus reticulatus
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Figure 5.12. Percent change in goat densities from 1987 to 2002 across the range of the black-
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Figure 5.13. Cattle densities within the range of the black-capped vireo in Texas and Oklahoma.
Cattle densities are depicted for both states in 1987 and 2002, as represented by the left and right
INAPS, TESPECTIV LY. Lot e e 66

Figure 5.14. Numerical change in cattle densities from 1987 to 2002 across the range of the
Black-Capped VITCO. . ..uiti ittt 67

Figure 5.15. Percent change in cattle densities from 1987 to 2002 across the range of the black-
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Figure 5.16. Relative abundance trend for brown-headed cowbirds in Texas based on Breeding
Bird Survey data (Sauer et al. 2005). There has been a significant downward trend (trend
estimate=-2.72, P<0.001, n=193). ..ot e 88

Figure 5.17. Relative abundance trend for brown-headed cowbirds in Oklahoma based on
Breeding Bird Survey data (Sauer et al. 2005). There has been a significant downward trend
(trend estimate=-1.93, P<0.001, n=60). ..ottt e 88

Figure 5.18. Relative abundance trend for brown-headed cowbirds in the U.S. breeding range of
the black-capped vireo based on Breeding Bird Survey data (Sauer et al. 2005). Annual counts
were estimated using a route selection procedure based on James et al. (1996). Of the 89 BBS
routes within the range of black-capped vireos, 40 met the overall selection criteria............. 89

Figure 5.19. Relative abundance trend for brown-headed cowbirds in the Texas section of the
breeding range of the black-capped vireo based on Breeding Bird Survey data (Sauer et al.
2005). Annual counts were estimated using a route selection procedure based on James et al.
(1996). Of the 70 BBS routes within the Texas range of black-capped vireos, 31 met the overall
selection criteria. Individual counts were square-root transformed before computation of annual
means. Points presented represent back-transformed data.....................oc 89

Figure 5.20. Percent change in breeding season brown-headed cowbird abundance from the
period 1976-1987 to the period 1995-2004, based on Breeding Bird Survey data (Sauer et al.
2005). The black line represents the estimated U.S. breeding range of black-capped vireos.
Mapped values are smoothed data (via kriging) representing differences in relative abundance
values between the tWo Periods. ... ...o.vviitii e 90

Figure 5.21. Brown-headed cowbird trapping efforts in the range of the black-capped vireo,
2000-2004. Numbered areas reflect current black-capped vireo recovery regions. ................ 90
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1.0  Introduction

The black-capped vireo (BCVI; Vireo atricapilla) is a migratory bird with a known
breeding occurrence throughout portions of central Texas, the state of Coahuila in Mexico, and
isolated areas in Oklahoma. The former breeding range includes a portion of north-central Texas,
most of central Oklahoma, and south-central Kansas. The bird’s wintering range is on the Pacific
slope in western Mexico. On November 5, 1987, the species was listed as Endangered under the
Endangered Species Act (ESA) of 1973, as amended. The primary threats supporting the
decision to list the species were habitat loss from development; habitat destruction from the
grazing of sheep, goats and exotic livestock; and nest parasitism by brown-headed cowbirds
(Molothrus ater), as determined by the U.S. Fish and Wildlife Service (USFWS) (Ratzlaff 1987).
A recovery plan was developed in 1991 (USFWS 1991), but critical habitat has not been
designated, and a status review has not been conducted since the listing.

The USFWS initiated the review process for the BCVI in February 2005 by issuing a
notice of review and request for information on the species. The purpose of the scientific review
effort is to evaluate all scientific and commercial information available on the present status of
the BCVI. This evaluation will provide the USFWS with the data needed for making

determinations under a status review as required by Section 4(c)(2) of the ESA.

1.1 Objectives

According to Section 4(c)(2) of the ESA, the purpose of a 5-year status review is to
assess the following: (a) whether the present population appears to be declining, stable or
increasing since the time of listing; (b) whether the threats identified at listing are increased,

unchanged, reduced or eliminated; and (c) whether there are any new threats to the species.

1.2 Approach

The overall approach taken was to accumulate, summarize and evaluate the existing
information on the species. This information is in the form of peer-reviewed scientific literature,
published reports, expert opinion, unpublished manuscripts, archives of published and
unpublished data, and a variety of public records. No new data was collected under this effort,
and new analyses were not conducted beyond the basic and summary statistics required to gain a

range-wide perspective on the central issues addressed in the status review. Where existing data

Wilkins et al. 6
Page 138 of 659



BCVI Review

May 2006

were not adequate for reaching reliable conclusions, that fact is stated and the apparent gaps in

information noted.

This report does not make any recommendations concerning the listing status of the

species or changes in the listing status. This remains the responsibility of the USFWS.

1.2.1 Review panel

An eight-person review panel was assembled to assist in identifying relevant information

and to provide review during the information collection and evaluation process.

The project principal investigator and staff selected review panel members, who included

land managers, wildlife biologists and other scientists with expertise appropriate to one or more

of the issues being evaluated. Members of the review panel are:

Linda Campbell

Texas Parks and Wildlife Department
4200 Smith School Road

Austin, Texas 78744
Linda.campbell@tpwd.state.tx.us

David Cimprich

The Nature Conservancy
P.O. Box 5190

Fort Hood, TX 76544-0190
dcimprich@tnc.org

Craig Farquhar

Texas Parks and Wildlife Department
3000 S. Interstate 35, Suite 100
Austin, Texas 78704
craig.farquhar@tpwd.state.tx.us

Doug Slack

Texas A&M University

2258 TAMU

College Station, Texas 77843-2258
d-slack@tamu.edu
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Don Petty

Texas Farm Bureau

P.O. Box 2689

Waco, Texas 76702-2689
dpetty@txtb.org

Pat Reardon

Texas Wildlife Association
P.O. Box 1661

Mason, Texas 76856
Patrick.reardonS@verizon-net

Duane Schlitter

Texas Parks and Wildlife Department
3000 S. Interstate 35, Suite 100
Austin, Texas 78704
duane.schlitter@tpwd.state.tx.us

David Wolfe

Environmental Defense

44 East Avenue

Austin, Texas 78701
dwolfe@environmentaldefense.org
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The review panel helped the project staff identify data sources and interpret the data
collected. Panel members developed preliminary assessments in their areas of expertise and
provided critical review of the evaluations and conclusions contained in the final report. The

panel met several times in the course of this project.

1.2.2 External peer review

The status review process calls for the principal investigator and project staff to seek
external peer review of the draft final report. Thus, we sought 3 external reviews of our January
2006 “Final Draft” from wildlife researchers recommended by the review panel and other
wildlife professionals. The detailed reviews were provided to USFWS personnel, and this
document includes revisions as suggested by those reviews. We acknowledge the contributions

from the critical external reviews provided by J.D. Brawn, D. Buehler, and M. Morrison.
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2.0 Life History

2.1 Introduction
This section describes the basic life history of the BCVI, including a summary of the

species’ documented geographic range, food habits, reproduction and mortality.

2.2 Species Description

The BCVI is a small, migratory songbird 10 to 12 cm long (Graber 1957, Grzybowski
1995, Howell and Webb 1995). It is unique among vireos in being sexually dichromatic (Graber
1957) and in showing delayed plumage maturation in first-year males (Rohwer et al. 1980).
Mature males are mostly olive green above and white below with faint greenish-yellow flanks
(Oberholser 1974, Campbell 1995). The crown and upper half of the head are black, and the
partial white eye-ring connects with white lores to form “spectacles.” The bill is black, and the
iris is red in mature males and brownish red or amber in females and immatures (Graber 1957,
Howell and Webb 1995, Pyle 1997). The plumage of females is duller overall than that of males.
The heads of females are dark slate gray (USFWS 1991, Campbell 1995, Grzybowski 1995).

2.3  Geographic Range

In 1986, the known breeding range of the BCVI included portions of Kansas, Oklahoma,
Texas and central Coahuila, Mexico (Shull 1986). Today, the breeding range no longer appears
to extend farther north than central Oklahoma, but it apparently extends farther south than was
previously known (Farquhar and Gonzalez 2005). The information collected for this status
assessment indicates that the boundaries of the breeding range should be modified to exclude
Kansas and extend southward through the Mexican state of Nuevo Leon and into the
southwestern part of Tamaulipas (Fig. 2.1). The information collected for the succeeding
sections supports this description of the bird’s present range. Since its listing, the species has not
been known to occur outside this range. The wintering range for the species is not as well
documented but appears to be along the Pacific coast of Mexico from approximately 27 degrees
to 16 degrees latitude (Fig. 2.1). For reference throughout this document, the species’ U.S.
breeding range is divided into geographic units (Fig. 2.1) as suggested by the Population and
Habitat Viability Assessment Report (USFWS 1996).
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Breeding range in Mexico. Prior to recent observations by Farquhar and Gonzalez
(2005), the species was not confirmed to breed farther south than central Coahuila, Mexico
(Renardo 1886, Moore 1938, Miller 1955, Van Hoose 1955, Graber 1961, Wauer and Ligon
1977, Benson and Benson 1990). Until recently, the only evidence of breeding south of Coahuila
was unconfirmed single records from Tamaulipas (Phillips 1911), San Luis Potosi (Davis in
Graber 1961), and Nuevo Leon (compiled in Marshall et al. 1984 and Marshall et al. 1985).
Recent records document breeding in Nuevo Leon (in Bustamante; the first confirmed Mexican
breeding records outside of Coahuila; Farquhar et al. 2003) and in southwestern Tamaulipas
(Palmillas; Farquhar and Gonzalez 2005). The Tamaulipas records (approximately 20 adult
BCVIs and four fledglings) are at least 700 km south of the previous confirmed southern records
from Coahuila; they are also the first documented breeding records for this species south of the
Tropic of Cancer (Farquhar and Gonzalez 2005). Based on these recent reports from northeastern
Mexico, the known breeding range in Mexico has been extended southward, producing a
distribution map as seen in Figure 2.1.

Winter range in Mexico. The known non-breeding, winter range consists of an
elongated and patchily distributed area along the Pacific slopes of the Sierra Madre Occidental
Mountains in Mexico, extending from southern Sonora to Oaxaca (Fig. 2.1). Marshall et al.
(1985) discussed the winter range as including the Mexican states of Sonora, Durango, Sinaloa,
Nayarit, Jalisco, Michoacan, Guerrero, Oaxaca and possibly Hidalgo. There is no evidence that
BCVIs winter in Hidalgo (the lone record was of a probable migrant in mid-October [Marshall et
al. 1985]), but the other states listed by Marshall et al. (1985) are accurate, although one
additional state where the species is known to winter (Colima) is absent from their list. Mexican
states where occurrence has been documented include Sonora (Russell and Morrison 1996),
Sinaloa (Graber 1957, Graber 1961, Marshall et al. 1985, Howell 1999, Powell unpublished
data), Durango (Graber 1957, Howell and Webb 1995, Powell unpublished data), Nayarit
(Marshall et al. 1985, Howell 1999, Powell unpublished data), Jalisco (Hutto 1989, Hutto 1994,
Howell 1999, Powell unpublished data), Colima (Howell 1999, Powell unpublished data),
Michoacan (Howell and Webb 1995), Mexico (probable migrant; Escalona et al. 1995), Guerrero
(Howell and Webb 1995), and Oaxaca (Binford 1989, Howell 1999). With the exception of

Sonora, there are also specimen records from the same states (Appendix B).
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Most of the non-breeding records are concentrated in Sinaloa and Nayarit, and this area
has been described as the center of the wintering grounds (Graber 1961). However, Sinaloa and
Nayarit were the states most heavily surveyed during previous studies, so the large proportion of
records in those states may largely be an artifact of sampling effort. Recent research indicates
that the birds may be most heavily distributed in the states of Sinaloa, Nayarit, Jalisco and
Colima (Powell, unpublished data).

Migration. Moore (1938) commented that the scarcity of BCVI records from Sonora
suggests that the birds cross the tableland through Chihuahua and descend through the canyons
of southwestern Chihuahua and Durango to the coast. Graber (1961) agreed with the idea of such
a route, but she visited the area and found no evidence of habitat suitable for BCVIs. Marshall et
al. (1985) and Farquhar and Gonzalez (2005) also doubted the likelihood of this migratory route
because of the mountainous terrain and the xeric conditions along the way, even though it would
be the shortest linear route between the wintering areas and the breeding grounds in Texas and
Oklahoma. Graber (1961) stated that scattered records of BCVIs from high elevations (one as
high as 9,500 feet) suggest the possibility of a migratory route over the mountains. Moore’s
(1938) proposal was made prior to the discovery of the currently known breeding range in
Mexico. Farquhar and Gonzalez (2005) thus suggested that these southern populations might
instead migrate across the shrubby, submontane vegetation associated with the Volcanic Belt
Pine-Oak Forests. Similarly, Marshall et al. (1985) examined specimen and site records of
BCVIs during migration and proposed the possibility of a route around the edge of the plateau to
the south, along or parallel to the Sierra Madre Oriental.

Black-capped vireos begin to depart from the breeding grounds in late August and
September, with the young birds leaving first, followed by the adult females and then the adult
males (Graber 1961, Marshall et al. 1985). In the spring, they arrive on the breeding grounds
about a week after the average date of the last frost (Graber 1961), which is usually from mid-
March to mid-April in Texas and approximately 10 days later in Oklahoma (Campbell 1995,
Grzybowski 1995). Males typically arrive about a week or two before females and first-year

males to select their territories (Graber 1961, Campbell 1995).
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2.4  Nesting and Reproduction

Nesting begins shortly after the females arrive on the breeding grounds (Graber 1961).
Males sing to attract mates and defend territories, which usually range in size from 1 or 2
hectares (ha; mean=1.5; Graber 1961) to 10 ha (mean=3.6 ha; Tazik 1991b). Pairs form after a
brief courtship (less than 1 to 2 days). Pairs remain socially monogamous throughout the
breeding season and select nesting sites together (Grzybowski 1995). It takes 2 to 9 days for
females to construct the cup-shaped nests, which are suspended in the forks of shrubs in dense
underbrush from 0.2 to 3.0 m (usually 0.5 to 2.0 m) above the ground (Campbell 1995,
Grzybowski 1995).

The first egg is usually laid 2 days after nest completion; additional eggs are laid on each
subsequent day (Graber 1961). The first nesting attempt usually results in three to four eggs,
while later clutches may only contain two to three eggs (Campbell 1995). Incubation takes 14 to
17 days, with both males and females sharing incubation duties. Likewise, both males and
females share the responsibility of feeding the chicks, which leave the nest 10 to 12 days after
hatching (Campbell 1995).

2.5  Food Habits and Foraging Behavior

Black-capped vireos are opportunistic gleaners of insects (Graber 1961). Their spring and
summer diet consists primarily of insect larvae, most of which are of the Order Lepidoptera
(Graber 1961, Grzybowski 1995). The stomach contents from eight BCVIs captured range-wide
during the breeding season was composed of Arthropods (94.1 percent) and seeds (5.9 percent),
with major items including Lepidoptera adults (16.2 percent) and larvae (13.2 percent),
Coleoptera (30.9 percent), Homoptera (10.3 percent), and Arachnida (Araneida; 7.4 percent)
(Graber 1957, Graber 1961). The fall and winter diet appears to include a wider array of insect
matter, as well as vegetable matter (primarily seeds, but possibly fruits as well), although data on
this subject are very limited (Graber 1961, Powell personal observation). These data only supply
limited information upon which to base management.

Both males and females forage in woody vegetation at all levels and seem to prefer
deciduous substrates (especially oaks) (Graber 1961, Grzybowski 1995). Foraging behavior
typically involves gleaning from leaves, twigs and small branches, as well as from the trunks of

trees (Grzybowski 1995).
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2.6 Survivorship and Mortality

Estimates of adult annual survivorship are variable. Based on returns of color-banded
birds at Kerr Wildlife Management Area (WMA), the annual survivorship of adult males was
estimated at 0.55 to 0.75 (Grzybowski 1991). Estimates of annual survival rates for adult males
at Dolan Falls, Texas was 0.68 (n=63), while at Fort Hood, Texas it was 0.40 (n=884) (Alldredge
et al. 2003). Population viability analysis (PVA) models for BCVI have used values of 0.57 for
annual adult survival rates (USFWS 1996, Parysow and Tazik 2002). The above estimates were
all derived from return rates, and should therefore be considered as minimum survival rates.

Adult female survivorship is not well established, but is likely to be lower than for males
because sex ratios favor males (Grzybowski 1995). Juvenile survivorship also is not well
established, but it has been suggested by Grzybowski (1995) to be higher than that of adults.
Data of Alldredge et al. (2003) suggested hatch year survival rates of 0.17 (n=822), but these
results may be due to high natal dispersal, which is a common trait of neotropical migrants
(Villard et al 1995). Population viability analysis (PVA) models for BCVI have used values of
0.43 for juvenile survival rates (USFWS 1996, Parysow and Tazik 2002).

The most common predators of free-flying BCVIs are snakes and accipiters, although
little data are available on this (Grzybowski 1995). Nests are frequently lost to predation. Of 225
eggs at sites in Oklahoma and Texas, 31 (14 percent) were believed lost to predators (Graber
1961). At Fort Hood (where cowbird removal has reduced nest loss from parasitism and
subsequent nest abandonment), depredation was the largest cause of nest failure in 2004,
accounting for 82 percent of the unsuccessful nests (n=166) and 44 percent of all nests (n=312)
(Cimprich 2004). At Fort Hood, a nest-monitoring study from 1998 to 2001 found that snakes
and fire ants (Solenopsis spp.) were the leading predators, accounting for 38 percent and 31
percent, respectively, of all depredated nests (n=48) (Stake and Cimprich 2003). Other nest
predators in the Fort Hood study included avian predators (19 percent of depredated nests) and
mammalian predators (11 percent). The fact that predation appears to increase when cowbird
parasitism is decreased through removal programs suggests that predation by snakes and fire ants

might limit some populations when cowbird parasitism is reduced.
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Figure 2.1. Currently known breeding and wintering ranges for the Black-capped Vireo with recovery
regions as suggested for revision by the Population and Habitat Viability Assessment Report (USFWS
1996. Ranges are generalized for all known locations since time of listing. Note:Black outlines in the
Texas range of the species represent recovery units.
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3.0 Habitat Characteristics and Availability

3.1 Introduction

Here we discuss general characteristics of BCVI breeding habitat, nest site
characteristics, and factors influencing habitat suitability, including the role of fire. Following
that are estimates of the amount of habitat suitable for BCVIs in Texas and Oklahoma and an
overview of known BCVTI habitat relationships on the breeding and wintering grounds in

Mexico. More information is available for breeding habitat than for wintering grounds.

3.2  Limitations

Ideally, the characteristics and availability of habitat should be considered at various
scales: the landscape scale, the patch scale, and nest location. The monitoring of habitat
suitability at the landscape scale would provide a metric for assessing the conservation status of
the species. However, landscape-scale habitat information for the BCVI is severely limited.
While there is much more information at the habitat patch and nest location scales, its utility is
largely confined to site-specific management implications and it is not of much direct use in

determining the status of the species.

3.3  Habitat Availability at the Landscape Scale

Estimates of the amount of suitable habitat at the landscape scale are generally made with
the aid of remotely sensed data and data-intensive GIS analyses. The use of habitat modeling and
remote sensing to construct habitat suitability models for BCVIs has been limited, partly because
of the difficulty of distinguishing canopy-to-ground foliage cover, which is necessary for
identifying suitable BCVI habitats. Recently, Light Detection and Ranging (LIDAR) was used
at Fort Hood to describe and locate potential BCVI habitat patches based on size, shape, and
vertical structure of vegetation (Leyva et al. 2004). Overall accuracy in classifying habitat
(BCVI habitat and non-habitat) in this preliminary study was only 69% (n=199). Although this
methodology is limited by expense and availability, its use may hold promise for future work.

The only wide-ranging estimates of suitable habitat for the species come from a recent

USFWS Biological Opinion for brush management in Texas (USFWS 2004). The assessment
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relied heavily upon roadside surveys of 53 Texas counties conducted between July 1996 and
August 1998 (Maresh et al. 1999, Maresh and Rowell 2000). In each of these counties (except
Dallas County), two 30-mile transects were surveyed for BCVIs and estimates were made of the
potential suitable habitat within the survey transects. The estimates of potential habitat within
each county were then made by extrapolating the estimates from roadside surveys with USGS
topographic maps. One exception to this was Dallas County, where no roadside surveys were
conducted. Instead, potential habitat was estimated from an assessment of USGS topographic
maps of areas of known occurrence within the county.

In three other counties (Montague, Brewster and Pecos), no roadside habitat segments
were recorded (Maresh et al. 1999, Maresh and Rowell 2000), so potential habitat was estimated
from an examination of topographic maps and recent site visits (USFWS 2004). Table 3.1
presents the habitat assessments from the Biological Opinion. It includes the estimated
approximate land area by county, the area of potential BCVI habitat, and the proportion of total
county land area potentially suitable as BCVI habitat.

According to the habitat assessments in Table 3.1, the 53 counties inventoried contained
approximately 1.45 million acres of potential suitable habitat. This is equivalent to about 3.3
percent of the total land area considered. The estimate was made to support decisions concerning
the amounts of potential habitat that might be manipulated by brush management during any one
year. It should be mentioned, however, that the survey routes were chosen specifically to include
areas of known or “most likely” BCVI occurrence, thus limiting the statistical rigor of the study
and likely resulting in overestimates of occupied and potential suitable habitat. Furthermore, this
estimate did not consider variation in habitat quality or variance for determining statistical
confidence, and it is not comparable to any data collected in previous years. So, while this
assessment was informative for the process of forming a Biological Opinion for the incidental
take associated with brush management, it is of limited value in comparing current available
habitat against the available habitat at time of listing. Also, due to the lack of statistical
reliability or the random selection of survey routes, these estimates should be interpreted with
caution. We found no estimates of suitable BCVI habitat available for either Oklahoma or

Mexico.
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3.4  Patch-level Habitat Characteristics

U.S. range. In Texas and Oklahoma, suitable BCVI habitat is characterized by a patchy
distribution of low, scrubby growth made up mostly of deciduous woody shrubs and trees of
irregular height (Graber 1961). When compared with adjacent habitats, the habitats in BCVI
territories have a higher density of deciduous vegetation less than 2 m in height (Grzybowski et
al. 1994). In an analysis of habitat across Texas and Oklahoma, deciduous cover around BCVI
nests was typically 30 to 45 percent across the range, while total woody cover, including junipers
(Juniperus spp.), was 36 to 55 percent (Grzybowski et al. 1994). Similarly, Juarez (2004) found
average canopy cover by low-growing (less than 1.5 m) shrubs to be 18.6 percent at sites
occupied by singing males during the breeding season, which was more than double that found at
sites not known to be occupied.

Where there is low-growing, deciduous cover, BCVIs are more likely to occupy areas
with sparser cover by Juniperus spp. (Grzybowski et al. 1994, Juarez 2004). For example, on
private ranch land in Coryell and Hamilton Counties in Texas, singing males were found on sites
with an average juniper cover of 9.3 percent (Ashe juniper, J. asheli, less than 3 m high), while
sites with a cover of 19.6 percent were unoccupied (Juarez 2004).

Recent work conducted at Fort Hood suggests that habitat may be a limiting factor for
BCVI (Noa 2005). Black-capped vireo abundance and age structure were compared between
two habitat types — shrubland habitat and scattered patches of shrubby vegetation centered on
one or several large trees (resulting from armored vehicle traffic) — over a 2-year period. The
latter had a lower abundance of BCVI (n=63) than did the shrubland habitats (n=115) and a
higher percentage of second-year males (49% vs.32%), suggesting that young BCVI may use
lower quality habitats (Noa 2005). Grzybowski et al. (1994) also reported areas of suboptimal
BCVT habitat that had higher ratios of second-year males, and it is not uncommon that younger
males should occupy habitat that is less than optimal (Holmes et al. 1996, Petit and Petit 1996).

Mexican breeding range. Black-capped vireo populations in northern and central
Coahuila have been described as occupying a mountainous zone with scrub-oak vegetation
(Marshall et al. 1985, Grzybowski 1995). Throughout this region, distinct altitude-dependant
vegetation belts occur (Miller 1955, Benson and Benson 1990). Graber (1961) described the
habitat in Sierra Padilla, Coahuila as similar to that described by Lesueur (1945) for isolated

limestone Sierras in northeastern Chihuahua, where the lowest oaks (Quercus spp.) appear at
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5,600 feet, junipers grow at 5,800 feet, and a few large pines (Pinus spp.) grow on isolated
ridges. As Graber (1961) described it, the habitat in Sierra Madera in Coahuila was similar to
that at Sierra Padilla, where pine forests were more prevalent at the higher slopes, and similar to
the descriptions of the Sierra del Carmen by Miller (1955). Black-capped vireos were found only
on dry, limestone hillsides with thick mats of vegetation 3 to 5 feet high (Graber 1961).

Benson and Benson (1990) described the lowland habitat as desert shrub that extended
from the base of the mountains up to the mouths of the canyons. Above this was habitat
described as “montane low forest” (Muller 1947); it was dominated by live and deciduous oaks,
as well as pinyon pine (P. monophylla), juniper, walnut (Juglans spp.) and elm (Ulmus spp.).
Benson and Benson (1990) described the elevations above 1,300 m as pine-oak woodlands
(primarily Ponderosa pine; P. ponderosa) with dense shinnery oak (Q. havardii). Above 2,000
m, mesas dominated by conifers were typical. Howell and Webb (1995) described BCVI habitat
in Mexico as arid to semiarid scrub, especially with oaks, and they noted that the birds
commonly nest at low to mid-levels in brush or scrubby trees.

Much of the vegetation suitable for BCVIs across the Mexican breeding sites in Coahuila,
Nuevo Leon and Tamaulipas states can be characterized as either Tamaulipan thornscrub or
submontane pine-oak chaparral (Farquhar and Gonzalez 2005). Tamaulipan thornscrub is a xeric
habitat typically found below 1,000 m where the vegetation is patchy and low-growing (less than
3 m) as in large areas of west Texas (e.g., Big Bend National Park, Dolan Falls Ranch, and
Devils River State Natural Area). The persistence of BCVI habitat in Tamaulipan thornscrub
habitat type does not appear to depend on fire. The submontane pine-oak chaparral is found at
higher elevations and is generally associated with foothills and the lower slopes of the Sierra
Madre Oriental (western slopes in Nuevo Leon and Tamaulipas). The persistence of BCVI
habitat in the submontane pine-oak chaparral, (consisting of low-growing oaks, sumacs [Rhus
spp.], junipers and sotol [Dasylirion wheeleri]) may depend on fire to retard secondary
succession (Farquhar and Gonzalez 2005). Interspersed among these areas are rocky slopes with
shallow soils that are unable to support trees with deep roots; fire is probably not necessary to
maintain the habitat in these areas (Farquhar and Gonzalez 2005).

Mexican wintering range. The winter range of the BCVI has received little attention, so
there is only limited information about it. Graber (1957, 1961) qualitatively assessed wintering

habitat requirements, determining that they are complex and have a wider range of vegetation
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types than do the breeding grounds. Based on her observations (which were restricted to sites in
Sinaloa and Nayarit states), birds chose both arid scrub 0.75 to 3.0 m high (southern Sinaloa) and
mesic, luxurious, secondary growth with a richness of plant species (coastal Nayarit). The latter
plant community was suspected to have resulted from widespread clearing; it appeared to be
particularly favored by the BCVI. Howell and Webb (1995) described wintering BCVI habitat as
either arid to semiarid scrub (especially where there are oaks) or humid, brushy, secondary
growth and forest edge.

During research in the winters of 2002-2003 and 2003-2004, BCVIs (n=56) in Sinaloa,
Durango, Nayarit, Jalisco and Colima states selected habitat with significantly less canopy cover,
denser shrubs and steeper slopes than random habitat points (Powell, unpublished data). This
research confirmed the general assessments by Graber (1961) and Howell and Webb (1995) that
BCVIs selected both mesic secondary growth and xeric scrub, although they used a variety of
other habitat types as well, including shade coffee plantations, thorn forest, riparian forest, pine-
oak forest and deciduous forest. Black-capped vireos were also found at a variety of altitudes
from sea level to 1,462 m (4,798 feet), with a mean altitude of 585 £ 101 m (n=56) (Powell,
unpublished data).

3.5  Nest Site Characteristics

Black-capped vireos construct their nests relatively near the ground, with most nests (90
percent) occurring 0.4 to 1.25 m above ground level (Grzybowski 1986). Low-growing branches
of several species of oaks (Quercus spp.) provide the majority of known nesting substrates
(Graber 1957, Tazik et al. 1989, Grzybowski et al. 1994).

Within habitat patches, BCVI nest sites tend to be in deciduous vegetation in areas with
no more than 69 percent woody cover, considerable edge density (transitions among 2 or more
patch types), and heavy foliage cover below 2 m (Bailey 2005). According to Grzybowski et al.
(1994), the woody canopy cover immediately adjacent to BCVI nests is 35 to 55 percent across
the species range. Most of the cover is deciduous (39.7 percent deciduous cover + 13.81) rather
than juniper (7.6 percent juniper cover + 8.66). While juniper is occasionally used for nest

locations, it is generally underused relative to availability in Texas and Oklahoma (Grzybowski
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1986, Tazik and Cornelius 1989, Tazik et al. 1989, Grzybowski 1995, Bailey 2005)". In breeding
habitats at Fort Hood, Bailey (2005) found that BCVIs were almost three times (283 percent)
more likely to nest in deciduous cover than in juniper.

Blackjack oak (Q. marilandica), shin oak (Q. sinuata), Spanish oak (Q. texana), plateau
live oak (Q. mohriana) and Vasey oak (Q. pungens var. vaseyana) are the most frequently used
species at nesting sites in Texas and Oklahoma (Graber 1957, Tazik et al. 1989, Grzybowski et
al. 1994). Other common species in Texas and Oklahoma that compose the deciduous cover in
BCVI habitat include sumac, Texas persimmon (Diospyros texana), roughleaf dogwood (Cornus
drummondi) and redbud (Cercis canadensis) (Grzybowski 1995). Other species common to
BCVI habitat include Texas ash (Fraxinus texensis) and Mexican buckeye (Ungnadia speciosa).
At sites in northern Mexico, common species include oaks (Q. grisea and Q. laceyi in Coahuila,
Q. invaginata and Q. fusiformis in Nuevo Leon) and sumac (R. virens) (Farquhar and Gonzalez
2005).

3.6 Factors Influencing Habitat Suitability

Suitable habitat for the species results from the combined effects of drought, periodic
fire, and grazing pressures interacting with site characteristics such as landform, topography and
dominant vegetation type. Depending on climate and other physical factors, the proper
conditions for breeding habitat can be relatively short-lived. Fire, and in some cases moderate
browsing by wildlife and livestock, can maintain suitable successional stages for the
development of breeding habitats (Ratzlaff 1987). As a consequence, BCVIs are often found in
areas with recent histories of fire, and the highest BCVI concentrations typically occur in areas
recovering from a hot fire (Graber 1957, Marshall et al. 1985, Grzybowski et al. 1994). Under
the proper burning conditions, fires can kill or retard invading junipers and favor the regrowth of
fire-adapted oak and sumac species, thus providing the areas of dense, low foliage required by
BCVIs (USFWS 1991, Campbell 1995, Grzybowski 1995).

Where there is moist soil, as is commonly found in the eastern two-thirds of the breeding
range, BCVI habitat changes through succession into closed-canopy hardwood forest

(Grzybowski et al. 1984). Some BCVI territories, however, are located on steep slopes where the

! We found no quantified data on nest-site characteristics in Mexico.
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shallow soils slow succession and the microclimate perpetuates the clumping of vegetation
suitable for BCVI habitat (Graber 1961). In general, the habitats used by BCVIs in southwestern
Texas and northeastern Mexico are less influenced by succession than the areas in the northern
and eastern portions of the range (Farquhar and Gonzalez 2005). Some areas of Mexico (i.e.,
Rancho La Escondida, Coahuila) do contain deep-soiled, shrubby oak BCVI habitat adjacent to
fire-dependent pine forest. Although these habitat areas are affected by the fires, it is not thought
that managing them with fire would be necessary to maintain BCVI habitat (Farquhar and
Gonzalez 2005).

Marshall et al. (1985) also noted that in some areas (e.g., Kerr County, Texas) browsing
by white-tailed deer can actually maintain a low-growth form of preferred nest substrates such as
shinnery oak. However, if white-tailed deer populations exceed an areas’ “carrying capacity,” the
resultant overbrowsing can diminish habitat suitability for BCVIs.

Experimental work by Ward and Schlossberg (2004) at Fort Hood, produced evidence
that BCVIs are attracted to specific sites by recorded vireo vocalizations. Their results suggest
that BCVIs may use vocalizations as a cue in identifying areas suitable as breeding habitats, thus
implying that artificial stimuli may be used as a conservation tool for the species.

Influence of fire. The absence of fire on many rangelands and woodlands has led to the
degradation of much potential BCVI habitat by allowing successional advancement and the
encroachment of junipers. In the Edwards Plateau of Texas, the absence of fire has contributed to
the encroachment of Ashe juniper onto open woodlands (Smeins and Merrill 1988). Recurring
rangeland fires were a primary influence in the development of an oak-dominated plant
community throughout much of the species range; the suppression of fire contributes to juniper
invasion and dominance (Gehlbach 1988). Therefore, fire is important in creating and
maintaining BCVI habitat across much of the eastern and northern portions of the species’
breeding range (Graber 1961, Shaw et al. 1989, Benson and Benson 1990, USFWS 1991).

Several studies have addressed the effects of fire on BCVI populations and have
attempted to estimate the time interval at which BCVI occupancy or re-occupancy occurs. Black-
capped vireos fully recolonized burned areas the second year post-burn at Wichita Mountains
Wildlife Refuge (WR) (Grzybowski 1989, Grzybowski 1990a), and early results from Fort
Hood, Texas suggested a similar interval (Tazik et al. 1993). Modeling efforts at Fort Hood

yielded a prediction that 72 percent of a burned area would be suitable for BCVI occupancy 3
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years after a burn (Koloszar and Horne 2000). Results from a large fire at Fort Hood indicated
that BCVIs were still increasing in abundance until at least 7 years after the fire (Cimprich
2002). A more recent study at Kerr WMA found that 53.8 percent of winter prescribed burns
resulted in increased BCVI use within the same year as the burn, and 92.1 percent of the burns
coincided with greater BCVI use within 2 years post fire (Dufault 2004). While cowbird control,
deer management, and grazing management may have combined to influence habitat use,
Dufault (2004) estimated that 81 percent of the increased use 1 year following a burn could be
directly attributed to fire. At 2 and 3 years post-burn, these figures were 78 and 67 percent,
respectively. Overall, as noted by Dufault (2004), surveys from Kerr WMA documented an
increase in singing males from 27 to 445 during the period 1986 to 2003 This increase was
attributed to the prominent influence of prescribed fire combined with brush management,
grazing management, white-tailed deer population control, and cowbird removal.

In addition to controlled studies, some wildfires also have provided opportunities for
monitoring post-burn occupancy and re-occupancy. The most notable of these opportunities was
at Fort Hood, where crown fires burned 4,015 ha (9,917 acres) in February 1996, including 508
ha (1,255 acres) of BCVI habitat (Goering 1998, Hayden et al. 1999). Since then, BCVI
abundance has increased on the burned areas while remaining relatively constant on unburned
areas of the base (Cimprich 2002). Black-capped vireo abundance increased dramatically
between 3 and 4 years after the fire. At 6 years post-burn, there were twice as many point-count
detections of BCVIs on burned areas as on unburned areas (Cimprich 2002). Furthermore,
BCVIs were detected at a greater percentage of survey points in the burned areas than elsewhere
(88 percent vs. 66 percent).

A variety of burn intervals have been suggested for maintaining BCVI habitat, including
4 to 7 years (Campbell 1995), 4 to 10 years (Beardmore et al. 1996), and 25 years (Tazik et al.
1993). Long-term data from Fort Hood and Kerr WMA suggest that the residual influence of fire
in creating suitable BCVI habitat may last as long as 20 to 30 years (Tazik et al. 1993, Dufault
2004). However, taking into account the variability in climate and other physical factors across
the species range, the actual post-burn use by BCVIs on any one site is likely to be influenced by
the season in which the fire occurred, the burning conditions, and the weather patterns after the

fire.

% As of 2005, there were 358 known singing males on Kerr WMA.
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Table 3.1. Approximate land area, by Texas county, within each black-capped vireo recovery region;
estimated acreage of potential black-capped vireo habitat; and percent of county acreage suitable for
BCVI habitat. Table adapted from USFWS (2004), based on roadside survey data from Maresh et al.
(1999) and Maresh and Rowell (2000). See text for description of limitations of these data.

Recovery Region/County County land area Potential suitable habitat
(acres) (acres) (%)
Region 1
Bell 611,325 11,004 1.80%
Bosque 632,814 7,594 1.20%
Brown 603,915 36,235 6.00%
Burnet 637,260 11,683 1.80%
Coleman 806,208 20,155 2.50%
Comanche 599,963 10,999 1.80%
Coryell 672,828 4,486 0.70%
Dallas 580,549 900 * 0.20%
Erath 695,058 15,060 2.20%
Hamilton 534,508 9,799 1.80%
Hood 269,724 3,147 1.20%
Johnson 466,583 0 0.00%
Lampasas 455,468 4,555 1.00%
Mills 478,686 1,596 0.30%
Montague 590,662 100* 0.20%
Palo Pinto 609,596 11,176 1.80%
Parker 577,980 963 0.20%
Somervell 119,795 1,198 1.00%
Stephens 572,299 7,631 1.30%
Travis 632,814 6,328 1.00%
Williamson 718,276 9,577 1.30%
Region 1 Total 11,866,311 173,186 1.47%
Region 2
Bandera 506,597 7,599 1.50%
Bexar 797,563 47,854 6.00%
Blanco 454,974 2,275 0.50%
Comal 359,138 3,591 1.00%
Edwards 1,356,030 70,062 5.20%
Gillespie 678,756 58,826 8.70%
Hays 433,732 23,855 5.50%
Kendall 423,852 4,945 1.20%
Kerr 707,655 53,074 7.50%
Kimble 800,033 36,001 4.50%
Kinney 872,157 62,505 7.20%
Llano 597,987 1,993 0.30%
Mason 596,258 35,775 6.00%
McCulloch 684,190 62,717 9.20%
Medina 849,433 62,292 7.30%
Menard 582,920 30,118 5.20%
Real 447,811 31,347 7.00%
San Saba 725,686 6,047 0.80%
Wilkins et al. 23
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Recovery Region/County

County land area

Potential suitable habitat

(acres) (acres) (%)
Schleicher 838,318 1,397 0.20%
Sutton 929,955 46,498 5.00%
Uvalde 995,657 29,870 3.00%
Region 2 Total 14,638,702 678,641 4.60%
Region 3
Coke 575,016 25,876 4.50%
Concho 634,296 10,572 1.70%
Irion 672,581 0 0.00%
Nolan 583,414 37,922 6.50%
Runnels 672,087 8,961 1.30%
Sterling 590,577 11,812 2.00%
Taylor 585,637 9,761 1.70%
Tom Green 973,674 17,851 1.80%
Region 3 Total 5,287,282 122,755 2.30%
Region 4
Brewster 3,961,633 1100 * 0.03%
Crockett 1,795,937 125,716 7.00%
Pecos 3,047,486 7501 0.00%
Terrell 1,508,182 2,514 0.20%
Val Verde 2,028,117 344,780 17.00%
Region 4 Total 12,341,355 473,010 3.85%
TOTAL 44,133,650 1,450,442 3.29%

! Habitat area determined from site visits and examination of USGS 1:24,000
topographic maps (Maresh in USFWS 2004).
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4.0 Population Status
4.1  Introduction

In this section is an accounting of the known population of BCVI. Ideally, such an
assessment would be used to compare against previous range-wide reviews to yield conclusions
concerning trends within recovery regions’® and across the range at large. However, with the
notable exception of four relatively well-surveyed areas, there are little data upon which to draw
firm conclusions concerning the overall population. We do draw some conclusions concerning
the changes in the known population of the species; and inasmuch as a large proportion of this
known population is concentrated on a few sites, we draw some conclusions concerning the
trends on those areas.

The occurrence and abundance data available are primarily for the U.S. breeding range of
the species. We do, however, include some recent information on the bird’s breeding range in

Mexico.

4.2  Approach

The approach we have taken here is to assemble the most recent information available
across the BCVI’s present distribution. For this, we collected all available federal aid reports
from the U.S. Fish and Wildlife Service. We consulted all published and available unpublished
records for the species. We sought additional recent data by corresponding with state wildlife
biologists, consultants and land managers throughout the species range. To compare current
known populations with previous known populations, we draw heavily on information assembled
for the Population and Habitat Viability Assessment Report (USFWS 1996) and on the status
assessments used in preparing the original listing proposal (Marshall et al. 1985, Grzybowski

1985a).

3 Here we use the most recent recovery regions (or “recovery units”) as described in the black-
capped vireo population and habitat viability assessment report (USFWS 1996), and these are
slightly different from those described in the 1991 recovery plan for the species (USFWS 1991).
The 1996 assessment described recovery regions limited to the species’ breeding range in Texas,
so we additionally refer to the breeding ranges in Oklahoma and Mexico as regions. These are
also referred to as Recovery region 1- “North-central Texas”, Recovery region 2- “Edwards
Plateau”, Recovery region 3- “Concho Valley”, and Recovery region 4- “Southwest and Trans-
Pecos” (USFWS 2004).
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With few exceptions, these data are collected and expressed as direct counts of male birds
observed during the breeding season, although some workers expressed occurrence as “pairs” or
“territories.” For the purpose of the present work, we treat males, pairs and territories as
equivalent measures of a breeding unit. Because of inconsistent protocol in species surveys over
the years, we used only direct count information where available. Where it appears that a worker
estimated a “range” of individual males for an area, we have taken the conservative approach and

used only the lowest number reported.

4.3  Known Breeding Populations

At the time of listing, the total known population of BCVIs across the bird’s breeding
range was approximately 350 adult birds, including about 191 breeding pairs (Marshall et al.
1985). These numbers comprised 45 to 50 adults, representing about 12 breeding pairs, from four
counties in Oklahoma; 280 adults, representing 168 breeding pairs, from 33 sites across 21
counties in Texas; and 24 adults, representing 19 breeding pairs, in Coahuila, Mexico. These
counts were based on a combination of records assembled for an earlier status review (Marshall
et al. 1985), including surveys in Oklahoma by Grzybowski (1985), and are essentially the
figures cited in the proposal that the species be listed as Endangered (Shull 1986). While the
BCVI was once considered common in Comanche County, Kansas (Goss 1891) and the original
listing included Kansas as part of the historic range (Ratzlaff 1987), there have been no known
occurrences of BCVI in Kansas since at least 1956 (Tordoff 1956, Graber 1961).

In 1995, participants in a workshop sponsored by the U.S. Fish and Wildlife Service
gathered the known recorded observations of BCVIs throughout the species’ U.S. breeding range
from 1990 to 1995. The resulting county-by-county records represent the minimum breeding
population known for an area. This effort yielded a total count of 1,803 males—1,636 males from
40 counties in Texas and 170 males from three counties in Oklahoma (USFWS 1996).

For the present status assessment, we gathered a similar dataset of observations recorded
from 1996 to 2005, where we used only the most recent data from any one site (i.e., records
represent the most recent set of observations, but are not cumulative among years). This dataset
is similar in quality to that of the 1996 U.S. Fish and Wildlife Service dataset. For the period
1996 to 2005, the total count of breeding males was 6,269—with 3,515 from 38 counties in Texas,
2,495 from three counties in Oklahoma, and 259 from three states in Mexico (Table 4.1, Fig. 4.1,

Wilkins et al. 26
Page 158 of 659



BCVI Review May 2006

and Appendix A).* When compared to the known occurrences of 1990-1995, BCVIs are now
known to occur in nine Texas counties where the species was either not yet confirmed (six
counties), was thought to be extirpated (Dallas County), or was not previously known (Callahan
and Montague Counties). Likewise, no recent occurrences had been recorded in nine counties
where BCVIs had been found during the 1990-1995 period. Of the 33 counties where the BCVI
occurred in both time periods, the counts were higher in 19 counties, lower in 10 counties and
unchanged in four counties. It is most likely that inconsistent survey efforts throughout much of
the species range accounts for inconsistent county occurrence records among the 2 most recent
time periods reported here. However, it is noteworthy that most of the counties occupied prior to
listing, but from which the species has not been documented since listing, are on the edge of the
geographic range (Fig. 4.1). In fact, in the northern-most portion of the breeding range, the
species is currently known in only 4 of the 24 counties from which it was previously known.

The species’ breeding range in Mexico has been only sparsely surveyed. At present, the
entire inventory of 259 males from three states in Mexico can be attributed to some limited
survey efforts during the past 3 years (Table 4.1, Appendix A). While the counts are relatively
low, the population densities indicated by surveys in Mexico are relatively high and appear to
hold promise for revealing major population centers for the species. For example, Benson and
Benson (1990) documented 28 singing males at four sites in the Sierra del Carmen mountain
range and estimated a breeding population of 6,301 + 3,162 pairs (P<0.1) for the region, based
on an extrapolation of their density estimates (1.43 pairs per km?). This estimate was
significantly higher than the 48 to 131 pairs estimated by Marshall et al. (1985). Scott and Garton
(1991) called into question the methodology used in the original population estimate for northern
Mexico, and Benson and Benson (1991) subsequently revised their techniques and produced a
new estimated population size using a distance algorithm (Burnham et al. 1980). Upon

reanalysis, Benson and Benson (1991) determined BCVI densities of 1.65 singing males per km®

* A similar comparison was recently prepared by Maresh (2005), and we used that document and
many of the same sources, to assemble the records in Appendix A, resulting in the summary of
Table 4.1. We updated several of the records and added the results of surveys conducted on
private lands in Texas. Another substantial difference in the final figures is the result of some
extrapolated population numbers used by Maresh (2005). Our approach was to use (as much as
we could tell) only known and documented occurrences.
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for northern Mexico, which they extrapolated to a minimum of 3,395 singing males (7,286 +
3,891).

McKinney (1998) corroborated high density estimates in northern Coahuila, finding 26
singing males in a 4-ha area and another 20 singing males in a 6-ha area. McKinney’s results
suggest a population density in this part of Mexico much greater than that known within the
Texas and Oklahoma breeding ranges, where males typically defend breeding territories of 1 or 2
ha (mean=1.5 ha; Graber 1961) to 10 ha (mean=3.6 ha; Tazik 1991) in size. However these
figures were based on a small number of sites. In northern Coahuila, Farquhar and Gonzalez
(2005) estimated breeding densities of 3.29 singing males per ha (+ 0.37), which is three to six

times as large as the typical densities found in Texas and Oklahoma.

4.4 Abundance Patterns

At the time of listing, it was thought that the largest concentrations of BCVIs were in the
immediate vicinity of Austin, Texas (Shull 1986, Ratzlaff 1987). This was predicated on the
work of J. T. Marshall and R. B. Clapp, who found 33 pairs of BCVIs at Travis County’s 227-
acre (~100-ha) Wild Basin Wilderness Preserve, and on the approximately 20 males documented
by C. Sexton and others in areas just west of Austin (Marshall et al. 1985). Other significant
concentrations known at the time of listing included 34 pairs at Kerr WMA in Kerr County,
Texas and 15 to 17 males and 3 females at Wichita Mountains WR in Comanche County,
Oklahoma.

While the known breeding population today is at least 30 times greater than what was
documented at the time of listing, these count data do not clearly establish that the overall
population itself has increased by such a margin. Most of the known occurrences of BCVIs are
concentrated on a small number of properties. In fact, about 75 percent of the known breeding
population is found on four properties—Fort Hood Military Reservation (TX), Kerr WMA (TX),
Wichita Mountains WR (OK), and Fort Sill Military Reservation (OK)-two of which (the
Oklahoma properties) are adjacent. The other 25 percent of known occurrences are from at least
52 other properties distributed throughout the species’ range. Many of these occurrences are on
private lands, which account for more than 80 percent of the land within the species’ geographic
range. Where private lands are accessible, and have been included in systematic surveys, the

species is often found. For example, on private lands in Texas, Magness (2003) documented 11
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